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> Bgual Employment Opportun-
sommission, established under

. is authorized to inves
and remedy discrimination in em-
ployment. Title VI prohibits dis-
crimination by emplovers, labor
organizations, and employment
agene

agencies on account of race, color,
religion, sex, or national origin.
Most of a firm's personnel fune-
tions are covered by the law which
sncompasses (1) failure or refusal
to hirve, {2) layolf or discharge, (3)
restrictions with respect to com-
pensation, terms, conditions or pri-
vileges of employment and (4) limi-
tations or classification of employ-
ees in any way which would
deprive an individual of employ-
ment opportunities or otherwise
adversely affect Jus or her status
as an employee because of race,
color, religion, sex or national ori-
gin. The EEOC's efforts are direct-
ed at improving the econcmic
position of enumera minority
groups (Blacks, Spanish-Surnamed
Americans, Orientals, and Ameri-
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can Indians) and female employees
by fellowing up employment dis-
erimination complaints with concil-
fation efforts or court action,

Title VII, as amended in 1972,
covers private employers of 15 or
more persons, public and private
employment agencies, labor unions
with 15 or more members, joint
labor-management committees for
apprenticeship and training, public
and private educational institu-
tions and state and local govern-
ments. Title VII does not cover
diserimination based on age or dis-
ability.

The U8, Civil Service Commis-
gion has authority to enforce the
provisions of Title VII dealing with
discrimination against federal em-
ployees. The Department of Jus-
tive has authority to file suit on
charges of discrimination against

state and local agencies. The De-
partment of Labor is authorized to
hh* suif on c*i‘w*gm of dxsvmmnﬁm

amd in age dzm‘rrmmi fon cases.
Mature of Discrimination
A di mee in educational lev
els sometimes ex '
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earnings between all persons and
persons | ping Lo minority
groups. However, this explanation
is not credible when the minority-
group individual has completed a
nmumber of median school years
higher than the national average
but still has earned substantially
less than the national levels. This
argument alse cannot be used to
explain the large earnings differ-
entials between males and females
sinee the median school yﬁzim eom-
pleted for all those 25 vears or
older was exactly equal (12.1
ye ars) for both males and females
in a recent report published by the
Bureau of Labor Statistics,
In addition, for blacks of the
same age group, females showed a
h‘ii'l; more schooling than males (10.6
1001 years), though sarning
mulmt‘ dally EMU,I Also, EEOC
surveys have demonstrated simi-
lar patterns of inequality, Women
and minorities generally expert
enced uneven participation rates
and unbalanced occupational dis-
tribation both among industries in
Same g 4);.1;' aphical area and
s job categories. Generally
,,akm;{ wumvn and members crf




minority groups were concentrat-
ed, for the most part, in job cate-
gories and industries where the
earnings potentials were lowest.

Furthermore, labor mobility
studies show that few jobs are lo-
cated from newspaper advertise-
ments, employment offices, and
the like. Workers most frequently
learn of jobs from friends, by
passing the place of work and
seeing help-wanted signs, and by
other casual associations. Since
minorities have few contacts with
primarily white areas distant from
the inner city and since few of their
friends and neighbors are employ-
ed there or make frequent trips
thre, the chances of their learning
of distant job opportunities may be
significantly lessened.

Specifically, communication has
had to be made with the minority-
group members to convince people
to apply for employment. This,
companies often find, is hard and
discouraging work. For example,
blacks, the largest minority group,
are often reluctant to look for jobs
outside the inner city. Once the
word does get around, however,
that a firm has a fair employment
policy, potential employees will
apply. Meanwhile, the experience
of those already on the payroll,
their treatment, and their oppor-
tunities for advancement, all have
a bearing on the number of future
job-seekers.

No less real, however, than the
facts of discrimination and limited
l[abor mobility on the part of mi-
norities has been the existence of a
large measure of good will or at
least of cooperation, in important
segments of industry and labor.
For many years, the most enlight-
ened and resourceful industries
have been pioneering in equal em-
ployment opportunity. They have
developed the whole package of
programs which have come to be
known as affirmative action;
broadened recruitment sources and
aggressive hiring, training and
promotion practices. In fact, there
is a wealth of experience accumu-
lated by industry which shows
what may be done with the unedu-
cated and unqualified when per-
sonnel departments depart from
traditional policies and practices

and make meaningful changes in
employment standards.

Remedies for Past Discrimination

The employer who has carried
out discriminatory employment
practices prior to July 2, 1965, the
effective date of the 1964 Civil
Rights Act, but has since that time
operated in a nondiscriminatory
fashion, may still be required by
the courts to take remedial action
if the consequences of past prac-
tices are found to have a present
effect.

In other words, merely aban-
doning a past discriminatory prac-
tice may not be sufficient to guar-
antee legal compliance with exist-
ing laws and regulations.

For example, unless an employer
makes known to the community a
change in policy, the employer
may be considered to be continuing
the prohibited past practices. In
this regard, while employers are
not required to give preferential
treatment in hiring to minorities,
women or older persons, the
correction of past discriminatory
practices is not considered to be
preferential treatment.

Among al of the various forms
of relief ordered by the courts in
Title VIl cases, the most contro-
versial are the affirmative hiring
ratios and minority preferences
imposed to remedy the effects of
past discrimination.® While there
is far from a judicial consensus
visa-vis the hiring of minorities
according to set ratios or prefer-
ences, some judges have supported
such measures. Management
should recognize that the courts
have a statutory duty under Title
VII (Sec. 706(g)) to "order such af-
firmative action as may be appro-
priate." Given this background,
the affirmative relief ordered by
the courts may be quite extensive.

On the other hand, because of
the controversial nature of prefer-
ential relief, several appeals courts
have refused to grant such relief
where there has been an insub-
stantial showing of past discrimin-
ation. Specifically, while upholding
preferential quotas in entry-level
positions, two Federal Appeals
Courts have reversed such quotas
in promotional positions because
there was no proof of past discrim-
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ination for the particular posi-
tions."”> And one court has specifi-
caly declined to order any prefer-
ential treatment for minorities.*

Probably the best posture for
employers to adopt in this area,
however, is to expect the U.S. Su-
preme Court to act affirmatively if
a case reaches it where past dis-
criminatory practices have been
established. The leading high court
ruling at this point in time was
handed down in March, 1976, in
Franks vs. Bowman Transporta-
tion Co., Inc. when the court re-
versed a court of appeals judgment
in holding that the above-quoted
Sec. 706(g) supported a grant of
retroactive seniority to black em-
ployees as a class back to the date
of their initial job applications
since they were denied employ-
ment then because of race in viola-
tion of Title VII.

Class Actions

The concept of "class discrimina-
tion" has been very broadly inter-
preted by the courts.'” The result
is that an individual claiming em-
ployment discrimination may bring
an action to remedy the discrimin-
ation not only against him or her-
self, but also against other persons
similarly situated. For example, an
employee discharged because of
race can maintain a class action for
relief "across the board" for gener-
a employment discrimination be-
cause he or she is a member of a
class and his or her claim of dis-
crimination is typical of the claims
of that class.®

In other words, racial discrimin-
ation is class discrimination, and
while the effect of past discrimina-
tion may differ as to individuals,
common questions of law or fact af-
fecting all members of a class exist
in lawsuits seeking removal of dis-
criminatory policies.”

As the saying goes, "the road to
hell is paved with good intentions. "
Therelevance of this time-honored
adage to employer conduct is that
the consequences of employment
practices, not the intent, deter-
mine whether discrimination re-
quiring remedial action exists.?
The U.S. Supreme Court has ruled
that Title VIl prohibits not only
overt discrimination but also prac-
tices that are fair in form but dis-
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"Civil rights enforcement agencies
at the federal, state and local levels
apply less rigorous standards of proof

criminatory in effect, such as re-
quiring minimum height and
weight standards, information on
arrest records, certain educational
levels or using certain pencil-and-
paper tests. Another such practice
would be refusing transfers be-
tween one, primarily black, classi-
fication and another, primarily
white, classification. The practice
would be discriminatory even if
applied equally to blacks and
whites in the classifications.

In any event, any employment
practice or policy, however neutral
in intent, and however fairly and
impartially administered, which
has a "disparate effect” on mem-
bers of a "protected class" (minori-
ties or women) or which perpet-
uates the effect of prior discrimin-
atory practices, constitutes an un-
lawful discrimination unless it can
be proven that such policy is com-
pelled by "business necessity.

The following reasons do not
qualify as business necessities and
will not justify otherwise discrim-
inatory practices: (1) savings to be
gained in the shorter time neces-
sary for training employees on new-
jobs; (2) preserving or bettering a
company's image; (3) customer or
coworker preference; (4) superior
or inferior ability to perform non-
essential aspects of a job; or (5)
need to maintain harmony or
decorum at a place of business.”

Statistical Evidence

Statistical evidence may be used
to infer existence of a pattern or
practice of discrimination by an
employer. Oftentimes it is prac-
tically impossible for an employer
to effectively counter such evi-
dence. In one EEOC case, a truck-
ing firm employed 80 city drivers,
hostlers and warehousemen, only
one being black. Of the 22 road
drivers, 11 clerical workers and
five mechanics employed, al were
white. Of the 22 casual workers,
only one was black. Here the
EEOC ruled that there was a rea-
sonable basis for finding that the
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than do courts in employment
discrimination cases."

employer had failed to hire the
complainant and blacks as a class
because of their race. Statistical
probability inferred the existence
of a pattern or practice of discrim-
ination.

However, if the employer can
demonstrate a consistent pattern
of nondiscriminatory employment,
a class action will fail. A case in
point here concerned a black appli-
cant for employment whose job
application was rejected. She then
sued seeking back wages and an in-
junction on behalf of al present
and future black employees and
applicants for employment. A
North Carolina Federal District
Court dismissed her claim as with-
out merit, indicating her rejection
was due to an overweight problem
and because she presented the
prospect of excessive absenteeism
by the fact that she had nine chil-
dren at home. Furthermore, the
employer was able to prove a con-
sistent pattern of employment and
promotion of blacks, both male and
female, and on the same basis as
whites.

Employers also would be well-
advised that civil rights enforce-
ment agencies at the federal, state
and local levels apply less rigorous
standards of proof than do courts
in employment discrimination cas-
es. Not being courts of law, they
may often issue a finding of cause
after concluding that the facts as
stated represent aviolation. These
facts need not be proven "beyond a
reasonable doubt” as in criminal
cases or by a "preponderance of
the evidence" as in civil cases.

These agencies also tend to
liberally interpret Title VII anti-
discrimination provisions and rare-
ly grant exemptions and excep-
tions under the law; in other
words, exemptions and exceptions
are hard to come by. Therefore, it
behooves managers to familiarize
themselves with enforcement
agencies' decisions in order to de-
termine whether their present em-
ployment practices may expose
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them to liability.
Valid Employment Standards

What then are the lawful criteria
that an employer may utilize in
setting up hiring standards which
will not be interpreted as denying
equal employment opportunities?
The following guidelines, if follow-
ed, should enable employers to
escape liability:

1. If an individual seeking em-
ployment is clearly unqualified to
perform a job because he or she
lacks the required ability or expe-
rience, an employer may lawfully
refuse to hire him or her. How-
ever, the employer should be care-
ful to impose ability or experience
requirements that can be justified
by requirements of the job. In
other words, if ability or experi-
ence levels are clearly much higher
than would be necessary for an
individual to successfully perform
job duties, the employer who uses
such standards would be risking
liability under civil rights law.
Similarly, only that educational at-
tainment needed to properly carry
out job tasks should be required of
job applicants, in order to prevent
discrimination charges.

2. An employer may lawfully fail
or refuseto hire an individual who
does not meet the specific physical
requirements of a job. However,
the employer must be certain that
this decision is based on the appli-
cant's failure to meet the require-
ments rather than on an assump-
tion that persons of a certain race,
color, religion, sex, national origin
or age cannot meet the require-
ments. Applicants should be given
an opportunity to prove their phy-
sical ability for ajob. In order to
justify a decision not to hire be-
cause of physical unfitness, em-
ployers must be able to show that
an applicant is physically unable to
perform a job.

Certain job situations carry with
them difficult physical require-
ments due to unique job character-
istics, such as the particularly



hazardous nature of some occupa-
tions which may affect the safety
of individual employees or persons
in their charge. Refusingto hire an
individual for such situations be-
cause of physical disability is not
unlawful. Physical disability may
be established by an applicant's
medical record or by a prehire
medication examination. However,
the same standards for physical
disability apply to al applicants,
regardless of their race, color, re-
ligion, sex, national origin or
age.

Another factor for managers to
consider is that discrimination
against employees or job appli-
cants because of a physical disabili-
ty may be unlawful under state law
even where race, color, sex, re-
ligion, national origin or age do not
enter the picture.

Occupational
Qualification Exceptions

Title VII provides for exceptions
from its hiring prohibitions if re-
ligion, sex or national origin is a
bona fide occupational qualifica-
tion.  The exception, however, is
interpreted narrowly. Religion is a
bona fide occupational qualification
in the case of religious organiza-
tions or societies which require
employees to be members of a par-
ticular religion. National origin is
an exception in the case of organi-
zations, groups or trade commis-
sions promoting the interests of a
particular national group. Sex isan
exception for positions requiring
specific physical characteristics ne-
cessarily possessed by only one
sex, such as positions for actors,
models and restroom attendants.
Sex may also be an exception for
risky jobs.!r It is seldom a bona
fide occupational qualification in
circumstances other than those.
State female protective laws limit-
ing the hours worked by women or
the weights lifted by women will
not make sex an exception for posi-
tions requiring overtime or the
lifting of heavy weights. The
EEOC has found that such laws op-
erate to discriminate rather than
protect and thus are superseded
by Title VII provisions.

The sum and substance of the
changes required in personnel
policies and practices governing

equal employment opportunity was
aptly summarized by the Supreme
Court in the 1971 Griggs v. Duke
Power Co. case:

"What is required is the re-
moval of artificial, arbitrary and
unnecessary  barriers to employ-
ment when the barriers operate in-
vidiously to discriminate  on the
basis of racial or other impermissi-
ble classification.”

The "artificial, arbitrary and un-
necessary barriers® mentioned
above may include policies and
practices involving recruitment,
selection, placement, testing, sys-
tems of transfer, promotion, sen-
iority, lines of progression, and
many other basic terms and condi-
tions of employment.
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