
In Practice 

Take Care When Classifying 
Workers 

Attention training consultants: 
If you rely on i n d e p e n d e n t 
contractors to deliver training, 

make sure you carefully document 
their employment status. Otherwise, 
you c o u l d w i n d u p p l a y i n g an 
expensive game of 20 questions with 
the IRS. 

F reder i ck Gi lber t , p r e s i d e n t of 
F r e d e r i c k Gi lbe r t Assoc ia t e s in 
Redwood City, California, found that 
out f irsthand. In 1989, his growing 
company hired self-employed train-
ers on a per diem basis. 

"We consul ted three profess ion-
als—our company attorney, our CPA, 
and a tax a t t o r n e y — a n d all t h r e e 
advised us that, according to the law, 
our per diem trainers were indepen-
dent contractors," he says. 

But in 1990, t he c l a s s i f i c a t i on 
prompted the IRS to audit the com-
p a n y . Even tua l ly , the c a s e w a s 
resolved in favor of Frederick Gilbert 
Associates. 

Accord ing to IRS s p o k e s p e r s o n 
Janel le Hunter , misclassification of 
worker s—espec ia l ly part- t ime and 
temporary workers—is a "persistent 
t rouble spot." Companies that mis-
classify workers must pay back taxes 
plus interest, as well as stiff penalties. 

The potential for misclassification 
increases w h e n the e c o n o m y lags, 
explains Marjorie Joder. a tax adviser 
in Naples , Florida. Tha t ' s b e c a u s e 
employers hire more part-time and 
temporary workers and misclassify 
them—either willfully or out of igno-
rance—as less-costly i n d e p e n d e n t 
contractors. Employers do not have to 
file payroll taxes for i n d e p e n d e n t 
contractors, as they do for employees. 

The "savings" that employers real-
ize from misclassifying workers gives 
them an unfair advantage over com-

pe t i t o r s w h o a b s o r b t he cos t s of 
proper ly classif ied workers , J o d e r 
notes. Also, many workers classified 
as i ndependen t contractors do not 
understand their tax obligations; later 
they d i s cove r they c a n n o t collect 
u n e m p l o y m e n t c o m p e n s a t i o n or 
Social Security because no money 
was paid into the system. 

Employer s have no s t ra ight for-
w a r d test ava i l ab l e to d e t e r m i n e 
whether a worker is an employee or 
an independent contractor. The IRS 
re l i es o n 20 c o m m o n - l a w s t an -
d a r d s — o f t e n put to e m p l o y e r s as 
quest ions—to determine a worker 's 
status (see page 12). Cumulatively, 
the questions supposedly enable an 
employer to answer the overriding 
ques t ion : How much control d o e s 
the firm exercise over the worker? 

But each common-law standard is 
interpreted differently and carries a 
dif ferent weigh t in different cases. 
What constitutes control also varies, 
by custom, from industry to industry. 

"In legal parlance, it's a facts-and-
circumstances test, not a bright-light 
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trainers as independent 
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in hot water with the IRS. 
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In Practice 

test," says Robert L. Som-
mers , a San Francisco-
based attorney who rep-
resented Frederick Gilbert 
Associates. 

Don ' t expec t clearer 
guidance any time soon. 
Bills have b e e n in t ro -
d u c e d in C o n g r e s s to 
a d d r e s s the c o n f u s i o n 
legislatively, but they sit 
on a back b u r n e r as 
Congress deals with more pressing 
tax issues. For the same reason, the 
Treasury Depar tmen t has not pro-
posed regulations to clarify worker 
classification, says Joder, who served 
on an IRS advisory commit tee that 
studied the issue. 

The Gilbert case is apparently Lhe 
first in which the agency investigated 
a training company's classification of 
workers , but it's unlikely to be the 
last. According to Joder , the IRS in 
recent years has taken a market-seg-
ment approach to bus iness audits; 
the agency trains agents to conduct 
audits in certain industries. 

The c u s t o m a r y prac t ices of the 
training industry proved to be a key 
element in attorney Sommers 's suc-
cess fu l , t h r e e - p r o n g e d d e f e n s e of 
Gilbert Associates. Sommers relied 
on section 530 of the Revenue Act of 
1978, which asserts that the IRS can-
not challenge an employer for classi-
fying workers as independen t con-
t r ac to r s if t he e m p l o y e r has a 
reasonable basis for doing so. 

According to section 530, employ-
ers have a reasonable basis for classi-
fying workers as independent con-
tractors under any of the following 
circumstances: 
I A previous IRS audit of the com-
pany did not dispute worker classifi-
cations. or settled such a dispute in 
favor of the company. 
• A legal or administrative entity pre-
viously determined that the company's 
practice complied with the law. 
I The company's practice of classi-
fying certain workers as independent 
contractors reflects standard practice 
within a "significant segment" of an 
industry. 
» T h e e m p l o y e r h a d s o m e o t h e r 
" r e a s o n a b l e bas i s" fo r c l a s s i fy ing 
workers as independent contractors. 

In t he Gi lber t case , S o m m e r s 
argued that 

< J l Based on the 20 com-
mon-law standards, the 
c o m p a n y ' s pe r d i e m 
t ra iners w e r e correct ly 
c lass i f i ed as i n d e p e n -
dent contractors. 
I Judicial precedent had 
established that profes-
sionals similar to trainers 
w h o offer their services 
to the publ ic a re inde-
pendent contractors. 

» Other training providers treat part-
time, per diem trainers as indepen-
dent contractors. 

What 's your best bet for staying 
inside the law and outside of a court-
room? Here's advice from some experts: 
I Get expert advice from a tax pro-
fessional to determine the status of 
y o u r w o r k e r s . Tax a t t o r n e y s and 
enrolled agents can help. (Enrolled 
agents are independent professionals 
who either spent five years interpret-
ing tax law as IRS e m p l o y e e s or 
passed a two-day exam sponsored 
by the IRS. T o loca te an en ro l l ed 
agent in your area, check the phone 
book or call the National Association 
of Enrolled Agents at 800/424-4339.) 
I The IRS will determine the status 
of newly hired w o r k e r s for you if 
you file form SS-8, a l though s o m e 

tax professionals advise against rely-
ing on the IRS for a determination. 
"Generally speaking, the IRS would 
like everyone to be classified as an 
employee" and will lean that way "at 
the slightest indication," notes Joder. 
» Have each independent contractor 
sign a contract verifying that he or 
she operates as an independent busi-
nessperson and that he or she under-
stands the related tax liabilities. 
I Carefully document the status of 
your independent contractors. Keep 
a file on each independent contrac-
tor with copies of his or her business 
license, contract, business card, let-
terhead, promotional materials, and 
other items that indicate that the per-
son runs a separate business. 
» File a 1099 form with the IRS for 
each of your independen t contrac-
tors, showing the total amount you 
paid to the contractor for services. 
I Keep tabs on how other training 
providers classify workers . Should 
you ever face a showdown with the 
IRS, you'll want to demonstrate that 
y o u r s t a n c e t o w a r d i n d e p e n d e n t 
contractors reflects standard industry 
practice in your area. 

Gilbert and Associates compiled 
such evidence by polling other train-
ing providers by telephone. The com-

Guidelines for Classifying Workers 
Here are the 20 quest ions based in common law that the IRS uses to 
help determine if a worker is an employee or an independent contractor. 
Affirmative answers suggest that the worker is an employee. 

Does the worker.. . 
I have to comply with the employer's instructions about work? 
I receive training from, or at the direction of, the employer? 
I provide services that are integrated into the business? 
I provide services that are rendered personally? 
I perform work on the employer's premises? 
» have to do his or her work in the sequence set by the employer? 
I have to submit regular reports to the employer? 
I rely on the employer to furnish tools and materials? 
I lack a major investment in equipment or facilities? 
» work full-time for the employer? 
I have a continuing working relationship with the employer? 
I have to follow set working hours? 
I perform work for only one employer at time? 
I offer services to the general public? 
I receive payment for business and traveling expenses? 
I receive payments of regular amounts at set intervals? 
I hire, supervise, and pay workers for the employer? 
• have no chance of making a profit or loss from services provided? 
• potentially face firing by the employer? 
I have die right to quit work anytime without incurring liability? 
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pany also cited as evidence a 1991 
survey by the Instructional Services 
Association, which showed that most 
training businesses similar to Gilbert 
and Associates classify their workers 
as independent contractors. 
I Make sure you have not mistak-
enly lumped any workers (for exam-
ple, part-time clerical helpers) in the 
same category- as training profession-
als w h o serve you as i ndependen t 
contractors. 

T r a i n i n g c o n s u l t a n t s w h o h i re 
part-time secretaries as independent 
contractors unknowingly endange r 
their compan ie s , cau t ions Gilbert , 
w h o o f f e r s this last t ip: If y o u ' v e 
s t ee red clear of hir ing e m p l o y e e s 
b e c a u s e of the payroll p a p e r w o r k 
involved, hire a firm to hand le the 
pape rwork for you. "It's surpris ing 
how little it costs." 

High Court Clarifies Sexual 
Harassment 

AN o v e m b e r 1993 S u p r e m e 
Court ruling will make it eas-
ier for e m p l o y e e s to p rove 

claims of sexual harassment and eas-
ier for employers to enforce policies 
barring harassment. 

In Harris v. Forklift Systems, the 
justices ruled unanimously that plain-
tiffs need not prove that they were 
damaged psychologically by work-
place harassment to win monetary 
damages. The court 's opinion, writ-
ten by Justice Sandra Day O'Connor, 
general ly def ined unlawful harass-
ment as creating a work environment 
that a reasonable person would find 
"hostile or abusive." 

Teresa Harris, a rental manage r 
for Forklift Systems in Nashville, filed 
the suit under Title VII of the 1964 
Civil Rights Act. She complained that 
c o m p a n y pres iden t Charles Hardy 
pers is tent ly m a d e insult ing sexual 
comments to her, which eventually 
drove her to quit her job. 

A federal district court found that 
Hardy's conduct did not psychologi-
cally injure Harris and dismissed the 
case, citing 6th U.S. Circuit Court of 
Appeals precedent . The 6th Circuit, 
which covers Kentucky, Michigan, 
Oh io , a n d T e n n e s s e e , u p h e l d the 
decision. 

The 11th Circuit, covering Alabama, 

For almost 50 years, our one-day onsite seminar 
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Creating a Sexual-Harassment 
What cons t i tu tes a s t rong w ork -
place policy against sexual harass-
ment? According to attorney Daniel 
Weisberg of Pettit & Martin in Los 
Angeles, a comprehensive sexual-
harassment policy should, at mini-
mum 
i state unequivocally that sexual 
harassment is prohibited and will 
not be tolerated in any form 
I p r o v i d e fo r a c o n f i d e n t i a l 
reporting mechanism that enables 
employees to bring complaints to 
managers other than their immedi-
ate supervisors 
ft emphasize that all complaints of 

sexual harassment will be investi-
gated promptly 
ft e n s u r e that if c o m p l a i n t s a re 
va l ida ted , the emp loye r will act 
quickly to stop the harassment and 
punish the harasser 
ft make clear that employees mak-
ing complaints in good faith will 
not face retaliation. 

Make sure that all e m p l o y e e s 
receive a written copy of the pol-
icy, Weisberg advises. Preferably, 
e m p l o y e e s shou ld a c k n o w l e d g e 
with their signatures that they have 
received and read the firm's policy 
on sexual harassment. 

Florida, Georg ia , and the Federa l 
Circuit, which handles federal work-
ers' claims, also required plaintiffs to 
d e m o n s t r a t e psycho log ica l in jury 
before awarding monetary damages 
in sexual-harassment cases. 

The high cour t ' s dec i s ion over -
t u rns th is p r e c e d e n t . O ' C o n n o r ' s 
opinion states that courts may con-
sider psychological injury as one fac-
tor , but not as the so le f ac to r , in 
deciding such cases. 

Fede ra l law " c o m e s in to play 
before the harassing conduct leads to 
a ne rvous b r e a k d o w n , " O ' C o n n o r 
w r o t e . T h e ru l ing d i r ec t s l ower 
courts to consider the severity and 
f r e q u e n c y of t he c o n d u c t and 
whether it interferes with a person's 
w o r k . The dec i s ion a l so r e tu rned 
Harris to the lower court for recon-
sideration under the new standard. 

Representa t ives of several busi-
ness g r o u p s say that by making it 
easier for employees to prove sexual 
harassment, the ruling will make it 
easier for employers to crack down 
on supervisors w h o engage in sexual 
harassment. 

D o u g l a s S. McDowel l , g e n e r a l 
counsel for the Equal Employment 
Advisory Council, which represents 
270 Fortune 500 companies, said that 
previously, an employer w h o pun-
ished an employee for sexual harass-
ment risked being sued if the victim 
lost the case. By making it easier for 
plaintiffs to win their cases, the rul-
ing makes it less likely that de fen-
dants will sue employers for wrong-
ful punishment. 

Capitalize on Kaizen Mine 

Co m p a n i e s tha t i m p l e m e n t 
t o t a l -qua l i t y m a n a g e m e n t 
of ten get stuck in a mindset 

that says on ly t e a m s can iden t i fy 
ways to improve the organizat ion, 
says Robin McDermott, coauthor of 
Employee-Driven Quality. 

Those companies miss out on the 
"kaizen mine," according to McDermott— 
the thousands of oppor tun i t i e s for 
small improvements throughout an 
organization that individual employ-
ees can ident i fy a n d o f t e n imple-
ment. 

Her advice? Take down the sug-
ges t ion box that ' s ga the r ing dust , 
and build an employee-sugges t ion 
sys tem that c o m p l e m e n t s a work -
place driven by total-quality manage-
ment. 

McDermot t and c o a u t h o r Ray 
Mikulak , p r e s i d e n t of R e s o u r c e 
Engineering in Tolland, Connecticut, 
urge companies to devise Employee-
Driven Idea Systems. Unlike most 
older versions of employee-sugges-
tion systems, an ED1S 
ft rewards all ideas from employees 
equally, regardless of their monetary 
value 
ft stresses employee recognition 
ft e n c o u r a g e s e m p l o y e e s to focus 
on mak ing small improvemen t s in 
their own jobs 
ft enables employees to implement 
their own ideas 
ft e n s u r e s that all e m p l o y e e s a re 
equipped with basic problem-solving 
skills. 

Evolving Managers 

Many managers find the con-
cept of employee empower-
m e n t easy to p r e a c h but 

hard to practice. A new study from 
the Center for Creative Leadership in 
G r e e n s b o r o , North Carol ina , says 
managers can cultivate their ability to 
empower others by focusing on their 
own personal development. 

The report , Why Managers Have 
Trouble Empowering: A Theoretical 
Perspective Based on Concepts of Adult 
Development, focuses on the charac-
ters of highly successful managers. 

T h e r epo r t s u g g e s t s that to 
empower employees, managers must 
play down the strengths that earned 
them their positions, such as ambi-
t ion and a w i l l i n g n e s s to d e v o t e 
many hours to accomplishing large 
a m o u n t s of w o r k . Succes s fu l ly 
e m p o w e r i n g e m p l o y e e s r e q u i r e s 
other qualities, such as an ability to 
delegate and support others' growth. 

For more information, contact the 
Cen te r for Crea t ive L e a d e r s h i p , 
919/288-7210. 

Training on the Run 

By lori Pinello-Tegtmeier, Margaret 
G. Kendall, and Constance Courtney 
Staley, Un iversity of Colorado, 1420 
Austin Bluffs Parkway, Box 7150, 
Colorado Springs. CO 80933-7150. 

£ £ " i m p o s s i b l e ! " Tha t ' s how w e 
I reac ted w h e n a large court 

JLsys t em asked us to teach its 
e m p l o y e e s c o n f l ic t-in a n a g e m e n t 
skills—in a two-hour session. 

Unfortunately, such requests are 
increasingly common. More clients 
ask trainers to deliver more training 
with fewer resources and in less time. 
To rise to the challenge, trainers must 
streamline their strategies and deliver 
training in ways that participants can 
easily integrate into their behavior. 
That's not a new hallmark for effec-
tive t raining, but it 's o n e that has 
gained increasing prominence. 

Our expe r i ence in des igning an 
effective, compressed training pro-
gram offers some guideposts for other 
trainers facing similar challenges. 

To target our program strategically 
and make the most of our time, we 
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d e v e l o p e d a "10-Minute N e e d s 
Assessment" consisting of eight key 
quest ions , and we dis tr ibuted it to 
employees in their paychecks. Em-
ployees had one week to respond to 
the assessment ; they were guaran-
teed anonymity. 

In the assessment, we defined the 
term conflict as it's used in the work-
shop, and asked participants to 
\ describe their previous training in 
conflict management 
I describe difficult co-workers 
• estimate how much conflict they 
typically experienced on the job each 
day and how they tended to react. 

Finally, the assessment asked par-
t i c ipan t s to d e s c r i b e o n e h igh ly 
charged conflict they had e n c o u n -
tered at work and to consider what 
preparation might have helped them 
better handle the situation. 

We wanted part icipants to leave 
the w o r k s h o p u n d e r s t a n d i n g t he 
value of p roduc t ive conflict, being 
able to recognize different conflict-
management styles, and having prac-
ticed strategies for dealing with diffi-
cult people . From these objectives, 
we developed a series of short mod-
ules and a w o r k s h o p format . (See 
t he b o x , " W o r k s h o p M o d u l e s fo r 
Training on the Run," page 16.) 

W h e n o u r t w o - h o u r w o r k s h o p 
concluded, we asked participants to 
complete a "One-Minute Evaluation": 
I What was the most useful th ing 
you learned in this workshop? 
» What q u e s t i o n s remain in y o u r 
mind as this workshop ends? 
I What n e w o p t i o n s d o you n o w 
have for dealing with conflict in your 
organization? 

Resul t s f r o m the e v a l u a t i o n 
s h o w e d that 35 pe rcen t of partici-
pants said the most useful thing they 
l ea rned f r o m the w o r k s h o p was a 
three-step technique for dealing with 
others during a confrontation: 
I Provide an "I-message" to express 
how you feel. 
\ Describe the of fending behavior 
of the other person. 
\ Tell about the impact this behav-
ior has had on you and your work. 

Responden ts r epor ted gaining a 
n e w awareness and a more positive 
approach to conflict. They said they 
wanted to learn more techniques for 
dealing with difficult people, dealing 
with the pub l i c and m a n a g e m e n t , I 

Call or fax us for details. 

We'll send you an information package. 
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Workshop Modules for Training 
1. Introductions 
In t roduce yourself and w e l c o m e 
participants to the workshop. Start 
by presenting the workshop's objec-
tives based on the needs-assessment 
results. Ask participants to introduce 
themselves and to identify their own 
objectives for the session. 
2. Warm-Up Exercise 
Ask participants to write a metaphor 
for conflict that closely describes 
their fee l ings w h e n in a confl ict 
with s o m e o n e . They then sha re 
what they have wri t ten with the 
group, in a nonintrusive, nonthreat-
ening way, participants come to rec-
ognize their strong negative feelings 
about conflict (for instance, "conflict 
is an explosion," "conflict is a can of 
worms," and "conflict is a struggle.") 
3. Writing Exercise 
Ask par t ic ipants to wri te a brief 
paragraph describing an unresolved 
conflict with a co-worker. They are 
then asked to label this pe r son . 
Labels are listed on a flipchart. 
4. "Lecturette" A 
The list of labels for difficult peo-
ple leads to a short "lecturette" on 

in the Run 
t he e l e m e n t s of con f l i c t and a 
description of basic conflict styles. 
5. "Lecturette" B 
Tra iners p r e sen t the Three-S tep 
Confrontation Method to deal with 
difficult people in conflict situations: 
I Provide an "I-message" to ex-
press how you feel. 
> Describe the offending behavior 
of the other. 
I Tell about the impact this behav-
ior has had on you and your work. 

A ro le -mode l ing sess ion then 
allows participants to practice this 
new confrontation strategy. 
6. Open Forum 
Give participants an opportunity to 
share with the group how they have 
successfully dealt with difficult peo-
ple in their past experiences. This 
gives participants a chance to learn 
from one another and to share what 
they already know about handling 
conflict producti vely. 
7. Evaluation and Conclusion 
Par t i c ipan t s c o m p l e t e t he O n e -
Minute Evaluation form, and train-
ers summar ize and conc lude the 
session. 

and gaining self-control. 
We found that compressed train-

ing can produce positive changes in 
p a r t i c i p a n t s ' p e r s p e c t i v e s . W h e n 
every training moment counts, plan-
ning, precision, and applicability are 
paramount. If trainers craft their pro-
grams with precision, even training 
on the run can be effective. 

On the Other Hand... 

Ap h o n e c o m p a n y in Alberta, 
Canada, discovered that it lost 
more money than it saved by 

trimming training. 
When AGT Limited in Edmonton 

cut its training for new customer-ser-
vice representatives from two weeks 
to one week, it calculated the cost to 
the company in dollars, reports the 
September 1993 issue of HR Reporter. 

The company found that reps who 
received o n e week of training han-
dled fewer calls and needed more 
time to comple te transactions than 
r e p s w h o r e c e i v e d two w e e k s of 

training. The reps w h o received less 
training also made more mistakes. 

The differences disappeared after 
reps spent six weeks on the job. But 
Rudi Nieuwendyk , AGT educa t ion 
advisor , de te rmined that the com-
pressed training cost the company-
more than $100,000 during those first 
six weeks. 

Based on Nieuwendyk's study and 
r e c o m m e n d a t i o n s , t he c o m p a n y 
restored the lost week of training— 
and added another two days. 

Baldrige Winners Announced 

Achemical company and a rub-
ber manufac ture r have w o n 
the i 993 Malcolm Baldr ige 

National Quali ty Award for excel-
lence in quality management. 

Eas tman Chemical , a $4 bil l ion 
company that manufactures and mar-
kets more than [00 chemicals, fibers, 
and plastics, won the prize for large 
manufac tu r ing . Ames Rubber Cor-
porat ion of Hamburg, New Jersey, 

won for small businesses. 
Eastman, a subsidiary of Eastman 

Kodak company, ranks as one of the 
10 largest chemica l c o m p a n i e s in 
sa les in the Uni ted States and the 
34th a r o u n d t he w o r l d . T h e f i rm 
employs 17,750 people and operates 
manufacturing plants at its headquar-
ters in Kingsport, Tennessee, as well 
as in Arkansas , New York , South 
Carol ina , Texas , Canada , and the 
United Kingdom. 

Ames Rubbe r C o r p o r a t i o n em-
p loys 445 " t eammates" at its four 
New Jersey sites. The company man-
u f a c t u r e s r u b b e r ro l le rs u s e d in 
o f f i c e m a c h i n e s s u c h as c o p i e r s , 
printers, and typewriters. 

In a n n o u n c i n g t he awards , the 
U.S. Department of Commerce cited 
Eastman for its strong environmental 
and safe ty r eco rds , its succes s in 
launching new products, and its one-
of-a-kind, no-fault return policy on 
its plastic products. According to the 
department, the company earns out-
standing ratings from customers and 
has implemented multiple, integrated 
a p p r o a c h e s to dr iv ing c o n t i n u o u s 
improvement. 

At Ames, the Commerce Depart-
ment reports, eveiv employee serves 
on at least o n e involvement g roup 
dedica ted to quality improvement . 
Over the past five years, employees 
have found ways to save the firm— 
and its c u s t o m e r s — m o r e than $3 
million. Sales per employee shot u p 
48 percent from 1989 to 1992. 

C o m p a n i e s that a p p l y fo r t he 
Baldrige undergo a rigorous evalua-
t ion by an i n d e p e n d e n t boa rd of 
examiners composed of public- and 
private-sector experts. Past winners 
i n c l u d e Moto ro l a . G l o b e Metal-
lurgical. Xerox, Cadillac Motor Car 
Division, Marlow Industries, and the 
Ritz-Carlton Hotel. 

Congress established the award in 
1988 to recognize U.S. c o m p a n i e s 
that emphasize quality. It is named 
for the late Secretary of Commerce 
Malcolm Baldrige and is m o d e l e d 
after the Deming prize, a Japanese 
quality award. 

"In Practice" is edited and written by 
Erica Gordon Sorohan. Send items of 
interest to "In PracticeTraining & 
Development, 1640 King Street, Box 
1443. Alexandria. VA 22313-2043• 
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